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No. 10,887 

QUESTION PRESENTED 

Does the United States District Court for the District 
of Columbia have the authority to partition property held 
as tenants by the entirety in a suit for a limited divorce, 
provided a decree is granted? 
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llntfrii States (Cmtrt of Appeals 

For the District of Columbia Circuit 

No. 10,8S7 
William Tendrich, 

Appellant, 

vs. 

Etta Levine Tendrich, 

Appellee. 

Appeal from the United States District Court 
for the District of Columbia 

BRIEF FOR APPELLANT 

JURISDICTIONAL STATEMENT 


The appeal herein is from a final order of the United 
States District Court for the District of Columbia per¬ 
taining only to the denial by the Trial Court of the 
prayer to partition the property which was owned by 
appellant and appellee as tenants by the entirety. 

Jurisdiction of the Court below is conferred by Title 
16, Section 403 and Title 11, Section 325 of the District 
of Columbia Code, 1940 Edition. 

The United States Court of Appeals for the District 
of Columbia Circuit has jurisdiction of this appeal by 
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virtue of Title 28 of the United States Code, Sections 
1291 and 1292. 


STATEMENT OF FACTS 

On May 27, 1948, the appellant, William Tendrich, filed 
a complaint for a limited divorce against the appellee, 
Etta Levine Tendrich, and this complaint contained a 
prayer that the United States District Court for the 
District of Columbia should partition the property held 
as tenants by the entirety. 

The matter came on to be heard and was concluded on 
October 18, 1950. The Trial Court granted the appellant 
a limited divorce but denied the appellant’s prayer for 
partition of the property held as tenants by the en¬ 
tirety. 

The Findings of Fact, Conclusions of Law and Judg¬ 
ment for Plaintiff For a Limited Divorce and denying 
the prayer for partition of the property was filed on 
October 31, 1950 and this order contained a conclusion 
of law that the United States District Court for the Dis¬ 
trict of Columbia was without power to partition the 
property which was owned by the appellant and appellee 
as tenants by the entirety. 

From the refusal of the Trial Court to partition this 
property, the appellant has filed this appeal. 

STATEMENT OF POINTS 

1. The Court erred in holding that it was without 
power to partition the property owned by the appellant 
and appellee and held by them as tenants by the entirety. 

2. The Court erred in failing to partition the property 
owned by appellant and appellee and held by them as 
tenants by the entirety. 
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ARGUMENT 

Title 11 of the D. C. Code, 1940 Edit. Section 325u con¬ 
fers the general equity powers on the Trial Court. 
Under its general equity powers, the Court had the 
authority and right and should have adjudicated the 
property rights between the appellant and appellee! con¬ 
cerning their respective rights in funds and property 
which had been acquired by them during their maijriage 
or incident thereto citing: 

Baoct v. Baxt 

320 Mass. 762, 70 Northeastern 2nd 799 (1946^ 
Novick v. Novick 

299 Mass. 15, 11 Northeastern 2nd 481 (1937) 
Gibbons v. Gibbons 

296 Mass. 89, 4 Northeastern 2nd 1019 (1936) 

In order to avoid a multiplicity of suits and vfhere 
the two parties interested are before the Court, and 
there is no repugnancy and no mixing of incongruous 
subjects, there was no reason why the Court undejr its 
general equity powers should have refused to adjudicate 
the property rights of the respective parties. 

I 

In the case of Reilly v. Reilly, 86 Appeals, D. C. 345, 
182 Fed. 2nd 108, this Court affirmed a decision oij the 
lower Court which adjudicated the property rights of 
husband and wife in a decree of limited divorce. 

Nowhere in the Reilly case does the Court of Appeals 
state that the Court has the authority to adjudicate per¬ 
sonal property and not real property, and therefore, 
since the Appellate Court held that the Court could ad¬ 
judicate property rights, by implication the Court ipust 
have meant all property rights including both persbnal 
and real property. 

Title 16, Section 409, of the D. C. Code, 1940 Edit, 
does not apply. Its provision for apportionment relates 
only to property in which a tenancy, joint or by the 



entirety, dissolves by operation of the aforesaid statute 
through a decree for absolute divorce or nullity of the 
marriage. Under this title, the dissolution of the prop¬ 
erty is automatic. 

However, the Court should have dissolved the property 
rights in the instant case under its general equity powers 
and not have stated that it had no authority to do this 
because it was not a suit for absolute divorce. 

In the instant case, the Court granted the appellant 
a limited divorce, and stated that it believed the testi¬ 
mony of the appellant and rejected the testimony of the 
appellee as being untruthful. To all intents and pur¬ 
poses the marriage is now dissolved. There is no longer 
any community interest. Each must find and maintain 
a separate home. Each must sustain himself. This 
marriage is dissolved to all intents and purposes in law 
and in fact. The appellant testified that he was ill, un¬ 
able to work and has no other funds or property, with 
the exception of the joint property. The appellant is a 
rich man, but yet a pauper. There is not sufficient in¬ 
come from the property after it is divided in half for 
the appellant to sustain himself. The Trial Court in 
effect, by its refusal to adjudicate the properly 7 rights 
will, to all intents and purposes, make the appellant a 
charge upon the community. It does not seem fair, be¬ 
cause of the difference in ages between the appellant 
and the appellee, the appellant being much older, to allow 
the appellee to make good her boast that she intends to 
outlive the appellant and succeed to his interest in the 
property. 

In the case of Wheeler v. Wheeler, No. 10,472 advanced 
sheets, decided February 15, 1951 by this Honorable 
Court, this Court aflfinned the Reilly case and stated “It 
is settled that in a divorce proceeding the Court may 
adjudicate the property rights of the spouses”. 
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In the Wheeler case, which was a suit for an absolute 
divorce, the Court referred to the Reilly case and there¬ 
fore the Court has now made no distinction between an 
absolute divorce and a limited divorce with referepce to 
the adjudication of property rights between spouses, and 
the Court has made no distinction between personal prop¬ 
erty and real property which is to be adjudicated under 
its general equity powers. 

Since the appellant testified that he invested $4,000.00 
in cash and approximately $1,000.00 in merchandise and 
that the appellee invested the sum of $700.00 in cash, 
which monies and merchandise were used to purchase and 
run the five and ten cent store, and since the property 
held by appellant and appellee as tenants by the entirety 
were purchased from the profits made from the five and 
ten cent store, it is respectfully urged that the Trial 
Court should have partitioned the property on a ratio 
of 7-1/7% to 1% in favor of appellant. 

CONCLUSION 


The judgment of the Court below should be reversed 
and the Court should partition the property on a ratio 
of 7-1/7% to 1% in favor of the appellant. 

Respectfully submitted, 

Bonnett & Bonnett 
B y: Reuben Bonnett 
Harry Bonnett 
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7 Filed May 27 1948 Harry M. Hull, Clerk 

IN THE DISTRICT COURT OF THE 
UNITED STATES FOR THE 
DISTRICT OF COLUMBIA 

WILLIAM TENDRICH 
No. 23 Eighth Street, S. E. 
Washington, D. C., 

Plaintiff 

vs. 


ETTA LEVINE TENDRICH 
No. 23 Eighth Street, S. E. 
Washington, D. C., 

Defendant 


Civil Action No. 2204 - 4S 

Complaint for Limited Divorce and Adjudication of 

Property Rights 

(Cruelty) 

The complaint of William Tendrich respectfully repre¬ 
sents to this Honorable Court as follows: 

1. That he is an adult citizen of the United States and 
a bona fide resident of the District of Columbia and has 
been such resident for more than two years prior to the 
filing of this complaint, which is filed herein in his own 
right, and as the husband of the defendant, Etta Levine 
Tendrich, as will be more fully hereinafter shown. 

2. That the defendant, Etta Levine Tendrich, is an 
adult citizen of the United States and a bona fide resident 
of the District of Columbia. 

3. That the plaintiff and the defendant herein were 
lawfully married in Baltimore, Maryland on the second 
day of September, 1942 and thereafter lived in said Dis¬ 
trict of Columbia. 
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4. No children were born as a result of this unidn. 

5. That your plaintiff is a man of approximately 60 
years of age and the defendant is approximately 51 years 
of age. 

6. That the defendant persuaded the plaintiff to inarry 
her, stating that she was a wealthy widow and that she 
would establish the plaintiff in a business. That the plain¬ 
tiff purchased a business using his own money aikd the 

defendant was supposed to have paid her money 
8 later on and reimburse the plaintiff, which was 
never done. 

7. That ever since the marriage, the defendant has 
used a cruel and systematic method of cruelty on the plain¬ 
tiff. 

8. That the defendant has abused, cursed, and threat¬ 
ened the plaintiff on many occasions and in abd on 
to-wit in December, 1945, the defendant bodily threw the 
plaintiff out of their home. That on to-wit in May, 1946 
defendant begged the plaintiff to return and the plain¬ 
tiff, thinking that the defendant had mended her ways, 
agreed and did resume their marital relationship. Shortly 
thereafter the defendant again resumed her cruel and in¬ 
human treatment toward the plaintiff. That the defdndant 
has not lived with the plaintiff as man and wife fc])r ap¬ 
proximately a year and a half. The defendant has refused 
to cook for the plaintiff and it is necessary that the plain¬ 
tiff prepare his own meals. The house at all timed was 
kept in a filthy condition by the defendant and on fivers 
and too numerous occasions the defendant has pickjed up 
shoes and other objects and thrown the same at the plain¬ 
tiff and has had violent fits of temper and tantrums and 
has threatened to kill the plaintiff and has stated on 
numerous occasions that she hopes that the plaintiff dies 
or gets killed in an automobile accident. That as a (result 
of this inhuman treatment toward the plaintiff by the 
defendant, the plaintiff has become physically ill anjd has 
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lost approximately 25 pounds and is now afraid of the 
defendant and has temporarily taken up his- residence in 
a piece of property owned jointly by the plaintiff and 
defendant in North Beach, Maryland, for the summer pe¬ 
riod. 

9. That as a result of the hard efforts of the plaintiff 
during the time that he was in business, the plaintiff has 
purchased the following properties which were conveyed 
in their joint names, as follows: 

Premises No. 23 Eighth Street, S. E., which property 
costs approximately $12,000.00 and on which there is a 
mortgage of approximately $4300.00 and which property 
is rented and brings in an income of approximately 
$162.50 per month. 

Premises 5335 Georgia Avenue, N. W., which prop¬ 
erty costs $19,000.00 and on which there is a mortgage 
of approximately $5500.00 due and owing at the present 
time and which property is now worth approximately 
$25,000.00 and is rented for $150.00 per month. 

A building located at 2nd and Frederick Street, North 
Beach, Maryland, which building is worth approximately 
$5000.00 and on which there is no mortgage. 

9 10. The plaintiff and defendant jointly owe a 

note to the Second National Bank, a note in the 
amount of Six Hundred Dollars ($600.00), which money 
was used to improve the North Beach property. 

11. The plaintiff also gave to the defendant Fifteen 
Hundred Dollars ($1500.00) to purchase government bonds 
in $500 denominations in their joint names, and the de¬ 
fendant purchased two bonds in $500 denominations in 
their joint names and one bond in the amount of $500, 
which bond she conveyed in her own name and the de¬ 
fendant refuses to give to the plaintiff his share of the 
government bonds. 

12. The defendant has two pieces of valuable property 
in her own name besides plenty of cash, money, and bonds 
in her own name. 


WHEREFORE, the premises considered, your plain¬ 
tiff prays as follows: 

1. That a United States Writ of Subpoena be issued 
from this Honorable Court to the defendant, directing 
her to appear and answer the exigencies of this complaint. 

2. That upon final hearing of this cause, th|at the 
plaintiff be awarded a limited divorce (a mensa^et\thora) 
from the defendant on the grounds of cruelty. 

3. That a receiver be appointed to collect th^ rents 
on their properties and disperse the same to bojth the 
plaintiff and the defendant, jointly. 

4. That the property rights between the plaintiff and 
the defendant be adjudicated. 

5. And for such other and further relief as the pature 
of the cause may require and to this Honorable Court 
may seem just and proper. 

/s/ William Tendrich 
William Tendrich 
« # * * 


Filed Jul 24 194S Harry M. Hull, Clerk 


Answer to Complaint 

The answer of the defendant, Etta Levine Teridrich, 
respectfully shows: 

1-5. She admits the allegations cf these paragraphs. 

6. She denies the allegations of paragraph 6. She 
denies that plaintiff purchased the business which they 
formerly conducted, namely, a Five and Ten Cent Store 
with his own money, but on the contrary says thatj they 
both jointly invested their separate money in the purjchase 
of said business and both worked in the store together 
for a period of two and one-half years until it wa^ sold 
and the net proceeds were divided between them and then 
re-invested by both in the purchase and improvement of 
the real estate which is now in their joint names. The 





rents for said real estate are being collected by agents 
representing both parties, and the net rentals, amounting 
to about $20 per week to each, are being paid them. Re¬ 
cently, part of the North Beach, Md. cottage owned jointly 
has rented for the sum of $400 which rental is held by 
the agent and half of which belongs to each party hereto 
and should be so disbursed. The remainder of said cot¬ 
tage is being occupied by the plaintiff. 

7 & 8. She denies the allegations of paragraphs 7 and 8 
but on the contrary savs that she had always conducted 
herself as a faithful and affectionate wife but the plain¬ 
tiff, on the contrary, has repeatedly told her that his 
marriage was only a business proposition with him and 
that he has no affection for her and he has been 
12 continually scheming to deprive her of her hard 
earned savings and property rights. His acts of 
neglect, indifference and cruelty toward her has seriously 
impaired her health and caused a nervous breakdown 
lasting several months, but despite her efforts to make 
the marriage a success, the plaintiff has shown plainly 
by his actions and language toward her that he has no 
intention of living up to his obligations as her husband, 
and is only interested in her property. 

9. She denies the allegations of paragraph 9 that 
the efforts of the plaintiff during the time they were in 
business acquired the real estate now in their joint names, 
but on the contrary says that she worked jointly and dili¬ 
gently with him to acquire the means with which said real 
estate was purchased, and which she owns jointly. 

10. She admits the allegations of paragraph 10. 

11. She denies the allegations of paragraph 11 and 
denies that plaintiff gave her any money to purchase bonds 
in their joint names, or that she has any bonds in joint 
names, but on the contrary says that the bonds she did 
purchase were bought with her own money and in her own 
name and are her property solely. 

12. She admits that for the past seventeen years and 




prior to her marriage to this plaintiff she owned two pieces 
of real estate, but she denies that ^he has any money or 
bonds in her name in which plaintiff has any interest what¬ 
soever. She further says that the plaintiff is ’in busi¬ 
ness as a building contractor and is earning substantial 
funds sufficient to make proper provision for her as his 
wife and to contribute as he should toward her main¬ 
tenance, which he has failed to do. She further says that 
when the plaintiff moved from their residence he did so 
without cause and such action on his part constitutes 
desertion on his part. 

13. Further answering, she says that she does not de¬ 
sire to sell any of the real estate which they own jointly 
as tenants by the entirety; that there is no reason for a 
receivership to collect the rents, inasmuch as agents who 

are collecting said rents are makiiig the necessary 
13 and proper disbursements. She further denies the 
right of the plaintiff in this proceeding, which is 
for a limited divorce, to adjudicate the property rights of 
the parties herein. \ 

14. Defendant further says that plaintiff secretly and 
by means of fraud and deceit induced defendant’s son, by 
a former marriage, to assign to plaintiff thh title to her 
Chrysler automobile which she had titled in the name of 
her son for his use and in which said defendant has no 
legal or equitable interest. 

WHEREFORE, having fully answered, defendant 
prays: \ 

1. That said complaint be dismissed. 

2. That the Court decree separate maintenance to the 

defendant, together with suit money and counsel fees in 
this proceeding. \ 

3. That the Court order defendant to reassij^n to her 
the title and possession of her Chrysler automobile. 

4. And for such other and further relief as th^ nature 
of the case may require and to the Court may seem proper. 

/s/ Etta L. Tendrich 


6 A 


rents for said real estate are being collected by agents 
representing both parties, and the net rentals, amounting 
to about $20 per week to each, are being paid them. Re¬ 
cently, part of the North Beach, Md. cottage owned jointly 
has rented for the sum of $400 which rental is held by 
the agent and half of which belongs to each party hereto 
and should be so disbursed. The remainder of said cot¬ 
tage is being occupied by the plaintiff. 

7 & 8. She denies the allegations of paragraphs 7 and 8 
but on the contrary says that she had always conducted 
herself as a faithful and affectionate wife but the plain¬ 
tiff, on the contrary, has repeatedly told her that his 
marriage was only a business proposition with him and 
that he has no affection for her and he has been 
12 continually scheming to deprive her of her hard 
earned savings and property rights. His acts of 
neglect, indifference and cruelty toward her has seriously 
impaired her health and caused a nervous breakdown 
lasting several months, but despite her efforts to make 
the marriage a success, the plaintiff has shown plainly 
by his actions and language toward her that he has no 
intention of living up to his obligations as her husband, 
and is only interested in her property. 

9. She denies the allegations of paragrapli 9 that 
the efforts of the plaintiff during the time they were in 
business acquired the real estate now in their joint names, 
but on the contrary says that she worked jointly and dili¬ 
gently with him to acquire the means with which said real 
estate was purchased, and which she owns jointly. 

10. She admits the allegations of paragraph 10. 

11. She denies the allegations of paragraph 11 and 
denies that plaintiff gave her any money to purchase bonds 
in their joint names, or that she has any bonds in joint 
names, but on the contrary says that the bonds she did 
purchase were bought with her own money and in her own 
name and are her property solely. 

12. She admits that for the past seventeen years and 
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prior to her marriage to this plaintiff she owned two pieces 
of real estate, but she denies that she has any money or 
bonds in her name in which plaintiff has any interest what¬ 
soever. She further says that the plaintiff is in busi¬ 
ness as a building contractor and is earning substantial 
funds sufficient to make proper provision for her as his 
wife and to contribute as he should toward her main¬ 
tenance, which he has failed to do. She further says that 
when the plaintiff moved from their residence he did so 
without cause and such action on his part constitutes 
desertion on his part. 

13. Further answering, she says that she does not de¬ 
sire to sell any of the real estate which they own jointly 
as tenants by the entirety; that there is no reason for a 
receivership to collect the rents, inasmuch as agents who 

are collecting said rents are making the necessary 
13 and proper disbursements. She further denies the 
right of the plaintiff in this proceeding, which is 
for a limited divorce, to adjudicate the property rights of 
the parties herein. 

14. Defendant further says that plaintiff secretly and 
by means of fraud and deceit induced defendant’s so:i, by 
a former marriage, to assign to plaintiff the title to her 
Chrysler automobile which she had titled in the name of 
her son for his use and in which said defendant has no 
legal or equitable interest. 

WHEREFORE, having fully answered, defendant 
prays: 

1. That said complaint be dismissed. 

2. That the Court decree separate maintenance t^ the 
defendant, together with suit money and counsel fees in 
this proceeding. 

3. That the Court order defendant to reassign to her 
the title and possession of her Chrysler automobile. 

4. And for such other and further relief as the nature 
of the case may require and to the Court may seem proper. 

/s/ Etta L. Tendrich 




8 A 


* • * # 

15 Filed Oct 31 1950 Harry M. Hull, Clerk 

Judgment of Limited Divorce 

This cause came on to he heard at this term of Court, 
on the complaint and answer filed herein and upon the 
testimony of the witnesses produced, sworn, and examined 
in open Court in the above proceedings. The Court does 
hereby make the following findings of fact and conclusions 
of law in the above-captioned matter: 

1. That the plaintiff and the defendant herein are legal 
residents of the District of Columbia and have been for 
more than two years prior to the filing of this action. 

2. That the plaintiff, WILLIAM TENDRICH, and the 
defendant, ETTA LEVINE TENDRICH, were married 
on the second day of September, 1942, at Baltimore, Mary¬ 
land, and lived together as man and wife in the District 
of Columbia until, to wit, the latter part of March or 
the early part of April, 1946. 

3. That no children were born as a result of this 
marriage. 

4. That the defendant inflicted a course of cruel treat¬ 
ment on the plaintiff, which seriously affected his health, 
and because of this cruel treatment the plantiff was forced 
to leave the marital domicile on, to wit, in the latter part 
of March or the early part of April, 1946. 

5. That the Court found as a matter of law that it 
was without power to partition the property which was 
owned by the plaintiff and the defendant as tenants by 
the entirety. 

WHEREFORE, the premises considered, it is by the 
Court this 31st day of October, 1950, 

16 ORDERED, that the plaintiff, WILLIAM TEN¬ 
DRICH, is hereby granted a limited divorce (a 
mensa et thoro); i. e., a legal separation from bed and 






9 A 


board from the defendant, ETTA LEVINE TEND^tlCH, 
and it is further 

ORDERED, that the prayer for partition of the prop¬ 
erty held as tenants by the entirety, by plaintiff ahd de¬ 
fendant, is hereby denied. 

/s/ R. B. Keech 
Judge 


Opinion 

Turning to the two questions before the Court, 
namely, the question as to whether or not a limited divorce 
should be granted, and the question of property, I have 
the following to say: 

I have considered all the evidence in this case, weigh¬ 
ing the credibility of the witnesses in the light of ,their 
demeanor on the stand, their manner of testifying, whether 
they appear to be truth-telling individuals, their oppor¬ 
tunity to observe the facts to which they have testified, 
and their capacity to recall what they observed, their 
interest or lack interest in the outcome of the case, and 
their bias or prejudice toward either of the parties. 

I find that as to the particular acts of cruelty charged 
the decision is, in the last analysis, largely a choice be¬ 
tween the testimony of the plaintiff and that of thq de¬ 
fendant, since the conduct complained of was principally 
a continued course of humiliation and intimidation of the 
plaintiff by the defendant in their private relations. '[This 
Court, sitting as a jury and weighing the credibility of 
the respective parties, finds that the testimony of plain¬ 
tiff is entitled to weight, whereas that of the defendant 
is not. 

While there is little corroboration of plaintiff’s testi¬ 
mony by direct testimony of other witnesses—save for the 
doctor’s testimony as to the plaintiff’s state of health— 
I find corroboration of the plaintiff’s story in the circW- 
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stances brought out by the record as a whole, and also in 
the attitude, lack of restraint, and actions exhibited by 
the defendant in this Court 

As to the necessary weight of corroborating evidence, 
the Court of Appeals stated in the recent case of Rosinski 
v. Whiteford, decided on October 2, 1950, “Whatever 
tends to make a story substantially more credible or prob¬ 
able corroborates it.” Citing Associated General Con¬ 
tractors v. Cardillo, 70 Appeals D. C. 303, 305. It is not 
necessary that corroborating evidence be such as in and 
of itself tends to establish the essential facts necessary 
to the case. 

As to plaintiff’s witnesses, they had little opportunity 
to observe defendant’s private conduct toward the plain¬ 
tiff, save for defendant’s son, whose testimony the Court 
finds of no probative value in view of his inability to re¬ 
call facts which should have been easily remembered by 
a competent person many years his junior. 

The defendant has shown by her demeanor and attitude, 
as well as by her actions, that she has no affection or re¬ 
spect for the plaintiff, but that her sole interest in him 
is to perpetuate joint tenancy or tenancy by the entireties 
in their property in the hope and belief that because of 
the disparity in their ages he will predecease her and she 
will become sole owner. 

Giving consideration to the comparative stature, age, 
and temperament of the plaintiff and defendant, and 
their station in life, T find that the acts of cruelty bv the 
defendant constitued crueltv such as would, and did in 
fact, create a state of mind which, operating upon plain¬ 
tiff’s physical system, produced bodily injury. 

I, therefore, find that plaintiff is entitled to a limited 
divorce on the ground of cruelty. 

As to the application for a division of the realty held 
by the plaintiff and defendant as tenants by the entireties, 
I find that the Court is without jurisdicion to apportion 
said property, the marriage bond not being dissolved by 
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a divorce, and there being an absence of a valid ante¬ 
nuptial or postnuptial agreement in relation thereto. I 
hold that the decision in the Reilly case, 78 WLR 968, is 
not applicable to the facts in this case. 

Counsel will prepare necessary findings of fact and an 
appropriate order. 

MR. BONNETT: May I ask Your Honor for orily one 
thing, now, with regard to the income? Would Your 
Honor pass upon that? That he be entitled to bn ad¬ 
vance of all the income in the interim; and that would be 
definitely apportioned or charged against his share at 
the time of the appropriate dissolution? 

THE COURT: I do not think that I can at this time 
pass upon it. I think I have passed upon the two propo¬ 
sitions which were before me, sir. My denial of what 


you are asking is, again, without prejudice to any 
priate action which you may see fit to make. 


appro- 
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Filed Nov 30 1950 Harry M. Hull, Clerk 


Notice of Appeal 

Notice is hereby given this 29th day of November, 1950, 
that William Tendrich hereby appeals to the United States 
Court of Appeals for the District of Columbia frcim the 
judgment of this Court entered on the 31st day of October, 
1950 in favor of Etta Levine Tendrich against said 
William Tendrich, said appeal pertaining only |:o the 
denial by the Trial Court of the motion to partition the 
property which was owned by the plaintiff and tjhe de¬ 
fendant as tenants by the entirety, which denial the) Trial 
Court found it was without power to do so as a linatter 
of law. 

/s/ Reuben Bonnett 

Attorney for Plaintiff 
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Question Presented 

The question presented is correctly stated by appellant. 
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Ittittfi States (Smtrt of Appeals 

Foe the Distkict of Columbia Circuit 


No. 10,887 


William Tendeich, Appellant, 
v. 

Etta Levxne Tendeich, Appellee . 


Appeal from the United States District Court 
for the District of Columbia 

BRIEF FOR APPELLEE 


STATEMENT OF CASE 

Appellant was granted a limited divorce against the 
appellee. The complaint contained in addition to the alle¬ 
gation of cruelty, allegations that the parties during their 
marriage had acquired in their joint names certain real 
estate in the District of Columbia, title to which wa| ac¬ 
quired and is held as joint tenants, and appellant in his 
complaint also prayed that the property rights between 
the parties in said real estate be adjudicated by partition. 
It also appeared that said real estate is being managed 
by a rental agent, jointly selected by the parties, jwho 
makes a monthly distribution between the parties of the 
net rentals. 
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Appellant joined both alleged causes of action in the 
same complaint in accordance with the provisions of the 
Federal Rules of Civil Procedure. The trial court, while 
granting appellant a limited divorce, held as follows: 

“As to the application for a division of the realty 
held by the plaintiff and defendant as tenants by 
the entireties, I find that the Court is without juris¬ 
diction to apportion said property, the marriage bond 
not being dissolved by a divorce, and there being an 
absence of a valid antenuptial or postnuptial agree¬ 
ment in relation thereto. I hold that the decision in 
the Reilly case, 78 WLR 968, is not applicable to the 
facts in this case.” 

and in its judgment stated: 

“That the Court found as a matter of law that it 
was without power to partition the property which 
was owned by the plaintiff and the defendant as ten¬ 
ants by the entirety.’’ 

SUMMARY OF ARGUMENT 

Under long and well established decisions of this court, 
real estate owned as joint tenants by husband and wife 
creates between them an estate by entireties and cannot 
be partitioned in the absence of agreement between the 
parties, the marriage bond not being dissolved by abso¬ 
lute divorce: 


ARGUMENT 

Settle v. Settle, 56 App. D. C. 50, decided November 2, 
1925, held: 

“ ‘Undoubtedly, at common law, husband and wife 
did not take, under a conveyance of land to them 
jointly, as tenants in common or as joint tenants, but 
each became seized of the entirety, per tout, et non 
per my, the consequence of which was that neither 
could dispose of any part without the assent of the 
other, but the whole remained to the survivor under 
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the original grant.’ Mr. Chief Justice Fuller, in 
Hunt v. Blackburn, 128 U. S. 469, 9 S. ct. 126, r 32 L. 
Ed. 488, citing 2 Bl. Com. 182; 2 Kent’s com. 113; 
1 Washburn, Real Prop. (4th Ed.) 672. 

The tenancy by entireties is essentially a joint ten¬ 
ancy, modified by the common-law theory that hus¬ 
band and wife are one person. Tiffany, Real Prop¬ 
erty, vol. 1, § 194. One of the principal common-law 
rules of construction in relation to such tenancy is 
that the same words of conveyance which would make 
other grantees joint tenants will make husband and 
wife tenants by entireties. Green v. King, 2 W. Bl. 
1211. Hence at common law, under a conveyance to 
husband and wife as ‘joint tenants’, they do not take 
as simple joint tenants, but as tenants by entireties. 
In such case a petition for the partition of the prop¬ 
erty will not lie. Hoag v. Hoag, 213 Mass. 50„ 99 
N. E. 521, Ann. Cas. 1913E, 886. 

It is plain that, if the common-law doctrine of ten¬ 
ancy by entireties, as above defined, prevails in the 
District of Columbia, the appellant is not entitled to 
a partition of these lands. It cannot be dispute^ that 
this doctrine was imported into the early common 
law of the District, but it has been contended that it 
was first modified by the Married Woman’s Act, and 
afterwards abolished by section 1031 of the District 
Code.” 

* * * * 

“We cannot agree with this contention. The sec¬ 
tion does no more than provide that express terms 
are necessary in order to create a joint tenancy rather 
than a tenancy in common, whether the conveyances 
to strangers or to husband and wife, but it makes no 
attempt to define or change the incidents or effect of 
either of these kinds of tenancy. Consequently such 
tenancies when created consistently with the require¬ 
ments of the section, have the same effect as before 
its enactment. If Congress had intended to abolish 
tenancies by entireties in the District, it is safe to 
assume that the intention would have been expressed 
in more specific terms than those used in section 1031, 
especially in view of the repeated decisions of the 
courts of the District upon the subject.” 
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See also American Wholesale v. Aronstein, 56 App. 
D. C. 126; Fairclaw v. Forrest, 76 U. S. App., D. C. 197; 
U. S. v. Jacobs, 306 U S 363, reversing on other grounds 
97 Fed. 2nd 784. 

Scholl v. Scholl, 80 U. S., App. D. C. 292, 294-5 (1945) 
stated: 

“We are not required in this case to determine 
whether a decree awarding property (real estate) 
theretofore held in joint tenancy or tenancy by the 
entirety can be entered in an action for divorce if a 
final decree of divorce is denied leaving the parties 
as husband and wife. ” 

(In that case the parties had already been divorced in 
Florida and were therefore not tenants by the entirety at 
the time of this action.) 

Divorce a mensa et thoro does not destroy an estate 
held by the parties in its entirety so as to prevent the 
entire estate from passing to the survivor. 26 AM Jur, 
sec. 117, pages 743, citing Freeman v. Belfer, 173 N. C. 
5S1, 92 S. E. 486, L. R. A. 1917 E 886. Collier v. Collier, 
182 Md. 82, 32 Atlantic 2nd 469. HaU v. Hall, 180 Md. 
353, 24 Atlantic 2nd 415. 

See also Elko v. Elko, 49 Atlantic 2nd 441. Masterman 
v. Masterman, 129 Md. 167, 98 Atlantic 537. 

The case of Reilly v. Reilly, decided April 24, 1950 by 
this Court No. 10332 in a per curiam opinion, reported 
in 78 W. L. R. 968, held merely that the general equity 
power of the court could be invoked by joining in a single 
action, a prayer for limited divorce and an adjudication 
of an existing dispute between the parties concerning 
property rights of a husband and wife in a jointly owned 
stock certificate which concerned the ownership of an 
apartment in a cooperative apartment building, and this 
Court affirmed the judgment of the lower court which had 
ordered sale of the stock and a division of the proceeds. 
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A certificate of stock is personal property and not sub¬ 
ject to the same rules of title as affects real estate. 

While in that case counsel for appellant claims that 
the court was without authority to divide and settle prop¬ 
erty at the time of its entry of a decree of divorce from 
bed and board, it cited as its only authority on this point 
sec. 16 - 409 Title 16 D. C. Code 1940 Ed. That statute 
gives the Court upon the entry of a final decree of annul¬ 
ment or divorce a vinculo a right to apportion property 
rights in joint tenancy or tenancy by the entirety which 
shall stand dissolved. Plainly this statute has no appli¬ 
cation to a limited divorce where the marriage relation 
still exists. In the opinion rendered by this court ih that 
case the court cited the following cases, none of which 
have any application to the case at bar: 

Baxt v. Baxt, 320 Mass. 762, 70 N. E. 2d 799, 1946, 
w^as a case in which a wife sought to enforce a trust 
against her husband and his bank depository for the sum 
of $633.00 which she alleged was the accumulation of her 
weekly earnings that had been deposited in the husband’s 
bank account for her benefit, and the Court held that it 
had jurisdiction in a suit between husband and wife to 
enforce trusts. 

Novick v. Novick, 299 Mass. 15, 11 N. E. 2d 481 (1937) 
w*as a suit to establish a trust between husband and wife 
where the plaintiff husband, separated from his wife, had 
loaned his wife’s brother $900.00, and the brother had 
paid the money to the wife at her request and the hus¬ 
band sought to recover the amount from the wife. 

Gibbons v. Gibbons, 296 Mass. 89, 4 N. E. 2d 1019 
(1936) was a suit by plaintiff husband against his wife to 
regain a deposit in a savings account which he alleged 
was his individual property and had formerly stood in 
his name alone, but which he had put in a joint account 
with his wife, not as a gift or with the intent to pass any 
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title to her during his lifetime, and which, contrary to 
the terms of the transfer, she had converted to her own 
use. 


CONCLUSION 

It is accordingly respectfully submitted, upon the au¬ 
thority of the cases cited, that the ruling below was cor¬ 
rect and that the judgment should be affirmed. 

Respectfully submitted, 

Alvin L. Newmyee 
Armand Newmyee 
Attorneys for Appellee 
Rust Building 
1001 - 15th Street, N. W. 
Washington, D. C. 

Of Counsel 

Newmyee & Bress 
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